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The Penal Law System of the Eastern Catholic Churches

1. Penal Canon Law and the Mysterium Ecclesiae
Following the ancient tradition, in the two codes of the Catholic Church (CCEO and CIC) there are canons that regulate Penal Canon Law, that is, the Church's response to certain external sins, called in law “crimes”, and which are characterized by their gravity and the ecclesial disturbance caused by them.
The Church, which is not only a spiritual community but also a visible assembly (cf. LG 8), in order to fulfill her mission of salvation, has the right but also the duty to protect the faithful (including the faithful who commit the crime) from the consequences of certain external sins with serious social impact. To do this, the Church uses the means appropriate to her character and purpose: first of all, spiritual means, such as prayer; secondly, fraternal correction, admonition and, if necessary, also canonical sanctions. Therefore, both codes begin the canons on Penal Law by indicating the native and proper duty-right to punish criminals (cf. CCEO can. 1401 – CIC can. 1311).
[bookmark: _Hlk115300598]The Latin Code of 1983 did not give an explicit justification for the existence of criminal law in the Church. The now-already-old can. 1311 CIC, in fact, limited itself to affirming that it is a right of the Church, without providing reasons that legitimize it, which instead does can. 1401 CCEO. After the recent reform of Latin Penal Law[footnoteRef:1] the new § 2 of can. 1311 CIC has remedied in a certain way this absence in Latin discipline, reminding the ecclesiastical authorities of their duty to safeguard the good of the ecclesial community and of the individual faithful, also through the imposition of canonical penalties. The Latin can. 1341 (on admonition) states that recourse to the imposition of penalties must be the last resort, when the other means have proved insufficient to amend the offender, restore justice and repair the scandal. [1:  	FRANCESCO, Ap. Const. Pascite gregem Dei, with which Book VI of the [Latin] Code of Canon Law is reformed, 23 May 2021, in www.vatican.va [https://bit.ly/3flRHil]. Texts of the new canons of CIC Book VI in: www.vatican.va [https://bit.ly/3RnvoWK]. Visited on 29.IX.2022.] 

As mentioned above, the whole of Book VI of the CIC has recently been modified by Pope Francis with the Ap. Const. Pascite gregem Dei, of May 23, 2021, and probably the same will happen with the title XXVI of CCEO, to adapt to the new needs of our time. This new Penal Law intends: a) to collect all the new penal regulations subsequent to the promulgation of the codes and to add some new types of crimes; b) give more certainty to the application of penalties (several optional penalties switch to mandatory penalties); c) insist on the reparation of any damage caused by the offender (in addition to the other purposes of the canonical penalty of which we will also speak); d) improving the technical quality of certain penal laws.
In this paper, we will limit ourselves to mentioning some particularly interesting points of the Penal Law System of the Eastern Catholic Churches, due to their nuances or their difference with respect to the Penal Law of the Latin Code. We will not deal with the single crimes foreseen in the two Codes, because Prof. Benny Tharakunnel has already presented many of them in this International Congress.[footnoteRef:2] [2:  	Cfr. B. THARAKUNNEL, Offences by clergy and laity in Eastern Canon Law, in SOCIETY FOR THE LAW OF THE EASTERN CHURCHES, Ecclesiastical Justice, September 26-30, 2022, Belgrade, Serbia.] 

2. Systematics of the two Codes with regard to Penal Law
Regarding the systematics we can note that the tit. XXVII of the CCEO, on “Penal sanctions in the Church” (cc. 1401-1467), was immediately followed, for practical reasons, by the title on “The procedure in inflicting penalties” (tit. XXVIII, cc. 1468-1486). In the Latin Code, on the other hand, the substantive penal norms (book VI, cc. 1311-1399) are separated from the norms on the criminal process (book VII, part IV, cc. 1717-1731). The CCEO, moreover, has opted for greater simplicity, dividing the substantive rules into only two parts, and thus avoiding the multiple subdivisions that are located in the parallel part of the CIC (composed of two parts, divided respectively into six and seven titles, with a further subdivision of the tit. IV in three chapters). Finally, it should be noted that the 67 Eastern canons are evidently less numerous than the 89 Latin canons and, above all, much less than the 241 of the “Initial Texts” in the pre-conciliar project of the CICO.[footnoteRef:3] [3:  	Cfr. «Nuntia» 4 (1977), pp. 97-127. ] 

3. Guiding principles for the codification of Eastern Penal Law 
On June 10, 1972, the Pontifical Commission for the Revision of the Code of Eastern Canon Law (PCCICOR)[footnoteRef:4], was established, which was divided into 10 working groups, one of which, Coetus IX, was charged with dealing with de delictis et poenis. [4:  	Cfr. «Nuntia» 1 (1975), p. 11.] 

At the first plenary meeting of the Commission, the Guiding Principles for the revision of the Code of Eastern Canon Law[footnoteRef:5] were approved, which, with regard to Penal Law, established: [5:  	Cfr. «Nuntia» 3 (1976), pp. 1-20.] 

a) the abolition of all latae sententiae penalties (i.e. those incurred automatically, without the need to be imposed by the authority), as they do not conform to Eastern traditions, unknown to the Orthodox Churches, and no longer respond to modern needs;
b) greater importance to be reserved for the monitio canonica before inflicting the penalty, in accordance with the ancient Eastern canons;
c) the revision of the notion of canonical punishment, which was not to be limited to the privatio alicuius boni alone, but also to provide for the impositio actus positivi, to be reintroduced as it better corresponds to the medicinal character of canonical punishments.[footnoteRef:6] [6:  	Cfr. ibid., pp. 9-10.] 

[bookmark: _Toc75274916]4. Purpose of Penal Law in the Church from the Eastern point of view. Medicinal penalties
Penal Law regulates the juridical-pastoral instruments aimed at obtaining the repentance of the offender (that is, of the one who commits the crime), the reparation of the scandal, the restoration of justice, as well as the protection of the Church and the faithful. It must never be forgotten that salvation of souls is present in every manifestation, even juridical, of the Church.
Can. 1401 CCEO shows a particular richness of content:
«Since God employs every means to bring back the erring sheep, those who have received from Him the power of loosing and binding, are to treat appropriately the illness of those who have committed offenses, by correcting, reproving, appealing, constantly teaching and never losing patience, and are even to impose penalties in order to ensure that the wounds inflicted by the offense may receive a cure and to preclude the offender from being given to dissoluteness of life and contempt of the law».
With regard to this canon, in the report on the work of Coetus IX, Mudryj wrote: “After mature meditation and long discussion, the Coetus considered it appropriate that for this first canon it was necessary to elaborate a text in which the fundamental theological reason for the coercive power proper and connatural of the Church would appear evident, immediately emphasizing since the beginning the medicinal character of all Penal Law and not forgetting, moreover, at the end of the canon the common good, namely, that punishments also serve as a brake against relaxatio and dissolutio morum. The text of Tim 4:2 (“arguant, obsecrant, increpant in omni patientia et doctrina”) quoted in the canon, indicates the way before punishment».[footnoteRef:7] [7:  	S. MUDRYJ, Lo Schema dei canoni riguardanti le sanzioni penali nelle Chiese Orientali Cattoliche, in «Nuntia» 4 (1977), p. 76.] 

CCEO can. 1401 was taken in part from can. 102 of the Council in Trullo, and the Trullan text,[footnoteRef:8] in turn, is the fruit of biblical teaching, which does not want revenge for criminal actions (Ez 33:11), seeks the lost sheep (Lk 15:4-7), awaits the return of the prodigal son (Lk 15:32), goes to seek what was lost (Lk 19:10), who is sweet in resuming and correcting (2 Tim 2:24-26; Gal 6:1), chastises as one would chastise not an enemy but a brother (2 Thess 3:14-15), tries to divert the sinner from error, to lead him back on the right path (James 5:19-20). The sense of punishment as reparation for the social damage caused, in fact, is not absent in Sacred Scripture: just think, for example, of the tragic episode of Ananias and Saphira (Acts 5:1-11), of Peter's harsh words on the condemnation of false teachers (2Peter 2:1-3) or of those of Paul on the ruin of the flesh of the incestuous. Even in these cases, however, the goal pursued is always the conversion of the sinner (1 Cor 4:18-21.5:1-15). As Our Lord taught us: «If your brother sins against you, go and tell him his fault, between you and him alone. If he listens to you, you have gained your brother. But if he does not listen, take one or two others along with you, that every word may be confirmed by the evidence of two or three witnesses. If he refuses to listen to them, tell it to the church; and if he refuses to listen even to the church, let him be to you as a Gentile and a tax collector» (Mt 18:15-18). [8:  	«It is necessary that those who have received from God the power to dissolve and bind consider the quality of sin and the disposition of the sinner to conversion and, therefore, apply the appropriate medicine to illness; let it not be that the immoderate use (too much or too little) takes away the health of the one who is sick; because the sickness of sin is not simple, but varied and multifaceted, and blossoms in many shoots of inconveniences from which evil still spreads for a long time and progresses further, until it is eradicated through the art of the doctor. Therefore, it is necessary that those who exercise the science of medicine related to the spirit, evaluate in the first place the disposition of the sinner, and see if he is inclined to health or if, on the contrary, he is causing illness in himself with his behaviors, and that he observe how the sick person orders his way of life with the passage of time: let it not be that it resists the doctor, and that, because of the medicines used, the wound of the soul is increased; therefore, ultimately, he must adapt mercy to him to the extent appropriate. God and the one to whom the government has been entrusted adopt every method to bring the lost sheep back, and to heal the one who has been bitten by the serpent, so that he is not pushed to the precipices of despair, or not loosens the reins towards a dissolute life and contempt; but through a complete method (both through the most severe and rigorous medicines, and through the kindest and mildest ones) he resists infirmity and strives to close the ulcers, considering the fruit of penance and wisely directing the man who is called to enlightenment from above. As Saint Basil teaches us: “It is therefore necessary that we know both ways: both that of rigor and that of customary use; however, with regard to those who have accepted neither way, we must follow the pattern of tradition”.» Our translation of the Latin text reported in the article of C.G. FÜRST, Diritto penale e carità, in CONGREGAZIONE PER LE CHIESE ORIENTALI (a cura di), Ius Ecclesiarum vehiculum caritatis. Atti del Simposio internazionale per il decennale dell’entrata in vigore del Codex Canonum Ecclesiarum Orientalium, Città del Vaticano, 19-23 novembre 2001, a cura di S. Agrestini e D. Ceccarelli Morolli, LEV, Città del Vaticano 2004, pp. 515-534 (here pp. 525-526).] 

Among the conciliar texts prior to the Trullan Council that refer to the medicinal character of the penalty, we can mention, for example, can. 12 of Nicaea I and can. 16 of Chalcedon. There are also patristic texts, such as canons 3,[footnoteRef:9] 54,[footnoteRef:10] and 74[footnoteRef:11] and the Letter 112[footnoteRef:12]  of St. Basil, to which are added some passages by Origen[footnoteRef:13] and the beautiful text of the Didascalia Apostolorum cited by the Coetus IX of PCCICOR.[footnoteRef:14] [9:  	SAINT BASIL, Epistola canonica I, c. 3, in PG 138, 591 D. As will be noted, this text of St. Basil was accepted in Trullan can. 102.]  [10:  	SAINT BASIL, Epistola canonica I, c. 54, in PG 138, 746 B.]  [11:  	SAINT BASIL, Epistola canonica I, c. 74, in PG 138, 779 D.]  [12:  	SAINT BASIL, Epistolarum classis II, Epistola 112, in PG 32, 523 CD, n. 3.]  [13:  	ORIGENE, Homilia II in Psalmum XXXVII, in PG 12, 1386 B.]  [14:  	Cfr. «Nuntia» 4 (1977), pp. 76-77: «As a merciful doctor, (oh Bishop) heal all those who sin, dispense to them with all wisdom the medicine bringing it to the rescue of their lives, do not be ready to cut off the members of the Church, but use the words that are medicines and mild reproaches, the medicine of prayer (persuasive). If the ulcer becomes deep and the flesh is attacked, fortify it and re-establish it with the help of healthy medicines. If there is rot, clean it with corrosive medicines, that is, with a word of blame. If the flesh swells, destroy it with a violent medicament, that is, with the threat of judgment. If there is gangrene, burn it with a cautery, that is, cut out and burn the putridume of the ulcer by means of the incisions of a long fast. If gangrene increases and takes over the cautery, make a decision and after consulting and agreeing for a long time with other doctors, cut this gangrenous member so that it does not corrupt the whole body. Do not be ready to cut and do not rush to take the many-teeth saw but first use the chisel and open the ulcer to see clearly and know the hidden cause of the suffering (and know) which one is inside so that the whole body is preserved intact. If you see someone who does not want to repent and who leaves no hope, then with pain and mourning cut him off and push him out of the Church». My translation from the Italian text offered by C.G. FÜRST, Diritto penale e carità, pp. 524-525.] 

From all these sources it is clear that the main purpose of the penal/penitential system of the Church of the first centuries was the medicinal one, i.e. the correction of the offender.
Even in today's Eastern criminal law, punishment is understood more as medicine for the offender (medicinal penalties) than as a means of repairing the damage caused (expiatory penalties).[footnoteRef:15] During the drafting process of the 1983 CIC, some proposed to eliminate the distinction between medicinal penalties and expiatory penalties: it was a current of thought similar to that of the Eastern Commission, according to which it was necessary to act more on the correction of the offender, than on the expiation of the crime. The Latin Commission, however, did not accept the proposal, considering that the elimination of this distinction would entail the distortion of the entire (Latin) tradition on which the penal system is based.[footnoteRef:16] [15:  	Cfr. N. LODA, Il canone 1401 CCEO quale ianua dell’ordinamento penale canonico ed il superamento del modello retribuzionistico. Semantica e valutazione delle fonti, in «Apollinaris» 80 (2007), pp. 241-332; R. COPPOLA, Carattere della pena nel “Codex Iuris Canonici” e nel “Codex Canonum Ecclesiarum Orientalium”, in PONTIFICIUM CONSILIUM DE LEGUM TEXTIBUS  INTERPRETANDIS (a cura di), Ius in vita et in missione Ecclesiae. Acta Symposii Internationalis Iuris Canonici: occurrente X anniversario promulgationis Codicis Iuris Canonici diebus 19-24 aprilis 1993 in Civitate Vaticana celebrati, LEV, Città del Vaticano 1994, pp. 773-783.]  [16:  	Cfr. «Communicationes» 8 (1976), pp. 169-170.] 

In the projects for the elaboration of can. 1401 CCEO there was no reference to the expiatory purpose of the canonical penalty. After the presentation of the 1981 Schema, however, on the proposal of a consultation body of great sociological importance,[footnoteRef:17] the phrase «to heal the wounds inflicted by the crime» was introduced, which refers to the reparation of the damage caused by it not only in the offender, but also in the social body.[footnoteRef:18] In fact, today's dramatic experience leads us to re-evaluate the expiatory purpose of penalties, especially in cases of delicta graviora,[footnoteRef:19] and maybe it will be more present in the future revision of CCEO Penal Law. Perhaps this would sound as contrary to the medicinal aspect stressed by Oriental tradition, but I think that, at the end of the day, the reparation of the harm caused is an essential part of the personal healing of the offender. [17:  According to that Consultative Body, «in the Scheme, the medicinal character of penalties is placed too much emphasis. By its nature, the main element in the penalty is the expiatory character (“Vindicatio seu expiatio delicti”) and not the medicinal character»: «Nuntia» 20 (1985), pp. 5-6 (my translation). Cfr. C.G. FÜRST, Diritto penale e carità, p. 528.]  [18:  	Cfr. «Nuntia» 20 (1985), p. 12.]  [19:  	Cfr. FRANCESCO, m.p. Come una madre amorevole, 4 giugno 2016, in cui si ribadisce la possibilità di rimuovere dall’ufficio di Vescovo diocesano o eparchiale colui che «abbia, per negligenza, posto od omesso atti che abbiano provocato un danno grave ad altri», soprattutto «nel caso si tratti di abusi su minori o su adulti vulnerabili» (art. 1 §§ 1 e 2).] 

Recently, moreover, the considerable flexibility in the application of penalties, accorded to the bishops by the two Codes, has been greatly reduced, in order to avoid culpable omissions of intervention in cases of abuse of minors by clerics and religious or even lay faithful with ecclesiastical functions. We will not go into this issue here, because it is not a specificity of Eastern Law.
[bookmark: _Toc431102147][bookmark: _Toc54493593][bookmark: _Toc54493781][bookmark: _Toc75274917]5. The Constitution of Typified Crimes in Canon Law
All crimes are primarily sins, but the opposite is not true, that is, not all sins are crimes. The crime, in fact, is a sin that, in addition to the wound it causes to the spiritual communion of the Church (which is the main aspect), damages the visible communion because it unjustly damages the faithful in their goods (not only material goods, but also the gifts that God has given to the Church: his Word, the sacraments, etc.). It is up to the authority of the Church, on the basis of the intrinsic gravity of sin (e.g. against the Sacraments or the Word of God) and its consequences on the people of God, to determine which sins are to be considered crimes. This is called the constitutive moment and is realized through the issuance of a specific juridical norm that can take the form of law (issued by the supreme legislative authority or by the particular legislator) or of precept (which is a singular administrative act: cf. can. 1510 § 2, 2º CCEO – can. 49 CIC). The law or precept is called “penal” because in prohibiting or prescribing a certain behavior it contains, for violators of the command, the indication of a penalty or sanction (cf. cc. 1436-1467 CCEO – cc. 1364-1398 CIC).
6. Imputability in the Eastern Code
In CCEO, the use of the term imputabilitas has been deliberately avoided (cf. CIC can. 1321, etc.), because, as Professor Fürst observes, quoting Abbo, «with good reason it can be counted among those things that were already qualified as “headaches for teachers and students and a tormentum confessariorum”».[footnoteRef:20] [20:  	C.G. FÜRST, Diritto penale e carità, p. 531.] 

In can. 1414 CCEO, in fact, the terms “imputabilitas”, “dolus” and “culpa” do not appear.
Imputability can be defined as a «property by virtue of which an act and an effect can be traced back to the free and conscious will of the subject»,[footnoteRef:21] so that the latter is responsible for that act and, in the criminal field, guilty of the delict, and therefore a passive subject of the canonical penalty. The “dolus”, on the other hand, is the deliberate will to violate the law, while the “culpa” is the violation of the law, for which the subject can be held responsible, but not with deliberate will. [21:  	A. D’AURIA, L’imputabilità nel diritto penale del CIC e del CCEO, in H. ZAPP – A. WEISS – S. KORTA (hrsg.), Ius Canonicum in Oriente et in Occidente. Festschrift für Carl Gerold Fürst zum 70. Geburtstag, (Adnotationes in ius canonicum 25), P. Lang, Frankfurt am Main 2003, pp. 817-846 (qui 819). Cfr. anche A. JÓZWOWICZ, L’imputabilità penale nella legislazione canonica, LEV, Città del Vaticano 2005.] 

Because of the difficulties encountered during the work of Coetus IX,[footnoteRef:22] in 1980 the Coetus specialis decided to abandon the terms imputabilitas, dolus and culpa, and to use only expressions that specify or define these concepts.[footnoteRef:23] [22:  	Cfr. «Nuntia» 4 (1977), pp. 82-83.]  [23:  	Cfr. «Nuntia» 12 (1981), pp. 50-52.] 

Unlike the Latin canon, the Eastern canon does not exclude from punishment the so-called “culpable” crimes (according to Latin terminology), which can be committed: 
a) by omission (“gravely guilty”, as the canon specifies) of due diligence, 
or 
b) out of ignorance (also “gravely guilty”) of the law or precept.
The Latin canon, on the other hand, does not distinguish between these two types of guilt (perhaps because gravely-guilty ignorance is considered equivalent to the omission of due diligence?).[footnoteRef:24] One might think that the Eastern canon is stricter than the Latin one, because it does not exclude ignorance of the law from punishability, but in reality not even the CIC admits “crass or supine or affected ignorance” as exempting circumstances (cf. can. 1325 CIC). The extensive faculties granted to the Eastern Hierarch and judge (superior to those granted to the Latins), moreover, greatly mitigate the severity of the CCEO norm. [24:  About the extent of ignorance of the rule in relation to criminal imputability, cf. M. JASONNI, Contributo allo studio della “ignorantia juris” nel diritto penale canonico, Giuffrè, Milano 1983.] 

The presumption of imputability referred to in can. 1321 § 4 CIC, is outlined in the can. 1414 § 2 CCEO as a presumption of “deliberate” violation of penal law, presumption that also extends to the violation of any other law, after a penal admonition. It is assumed, therefore, that those who commit an act typified as a crime, know the criminal law and deliberately want to violate it (in court, therefore, will have to prove the opposite).
According to Velasio De Paolis, in Latin Penal Law there can be “dolus” even without knowledge of the penalty attached to the norm: it would therefore be sufficient to know the existence of the norm and want to violate it (in the CIC, in fact, ignorance of the penalty is considered an extenuating circumstance, but not an exempting one: cf. can. 1324 § 1, n. 9º). As has been said, however, in Eastern Penal Law the presumption of “deliberation” is given only if there is knowledge of the penalty (cf. can. 1414 § 2 CCEO). 
In can. 1321 CIC a new § 1 has been added to express an obvious essential principle of Penal Law: the presumption of innocence until proven otherwise. This is especially important today, in the face of mass media condemnations of people who have been simply investigated or sued but not yet convicted. Therefore, it would be desirable for the same statement to be introduced into Eastern Penal Law.
The delinquent must be a Catholic faithful (cf. can. 1 CCEO and, especially, can. 11 CIC), therefore non-Catholic Christians are not subject to Catholic canonical punishments (e.g. technically they are not “excommunicated” even if they do not adhere to the dogmas of the Catholic faith). Can. 1413 § 1 CCEO establishes the minimum age of 14 years to be considered subject to a canonical penalty (in can. 1323, 1º CIC, however, the minimum age set is 16 years). § 2 of the same CCEO canon, however, provides that, if the offender is between 14 and 18 years of age, she/he cannot be punished with privative penalties (therefore only with positive penalties), unless, in particular cases, the eparchial bishop or the judge considers that his/her amendment can be better provided for in another way (the corresponding can. 1324 § 1, 4º CIC, on the other hand, does not provide for exceptions).
In the Latin Code there are two canons on imputability which do not exist as such in the CCEO, because they are considered included in can. 1414, relating to the criteria of punishability. The Latin canons to which we refer are 1322 and 1323. The first provides that those who habitually have no use of reason are to be considered incapable of committing a crime, even if at the time of the fact they seemed sane. It is not, therefore, a question of an exemptive circumstance, but of an inability to commit crimes (there is, therefore, no crime). The long can. 1323 CIC concerns, instead, the causes of exemptions (that is, there is a crime, but the offender is not punishable). However, as De Paolis observes, among the latter «one must distinguish those which eliminate the penalty because (...) in reality they take away the crime itself (cf. [CIC] can. 1323, 2º, 3º, 5º, 6º, 7º) or because it is no longer a violation of the law or because they remove the imputability, at least the grave one.»[footnoteRef:25] As mentioned, can. 1414 CCEO does not list exempting circumstances, but simply indicates the general criteria for punishability, thus avoiding all the complications of Latin discipline. [25:  V. DE PAOLIS, Sanzioni nel diritto canonico, in AA.VV., Digesto, vol. XIII, UTET, Torino 19984, p. 614.] 

CCEO can. 1415 greatly simplifies the parallel can. 1324 CIC (which is too long and, ultimately, is not exhaustive: cf. § 2 of the Latin canon). The Eastern canon, in fact, does not contain a list of extenuating circumstances, for which it refers, instead, to «common practice and canonical doctrine» (one can have recourse, in this regard, to tradition, to authors, and even – I think – to what is in use in the Latin Church). 
Also with regard to aggravating circumstances can. 1416 CCEO simplifies the too complicated can. 1326 CIC. As an aggravating circumstance, the Eastern canon indicates only recidivism (that is, the repetition of the same crime, after a previous conviction: cf. can. 1326 § 1, 1º CIC), referring for all the other circumstances (e.g. taking advantage of one's office or authority to commit a crime, etc.) to common practice and canonical doctrine.
CIC can. 1327 makes it possible to establish, by particular law or by penal precept, other exempting, mitigating or aggravating circumstances. This provision, of course, is lacking in CCEO, which for them refers, in general, to praxis, to canonical doctrine and to the evaluation of the judge.
[bookmark: _Toc431102148][bookmark: _Toc54493594][bookmark: _Toc54493782][bookmark: _Toc75274918]6. The principle of legality in Eastern Penal Law
As you know, there is a fundamental principle in Penal Law that says: nulla poena sine lege poenale praevia. It aims at giving legal certainty and protecting the faithful from possible arbitrariness on the part of the authority, this principle states that, if when the action was carried out there was no criminal law providing for punishment, a penalty cannot be imposed, because such an action would not be a typified crime.
It is possible that such an action was contrary to a non-penal law (preceptive or prohibitive), and therefore an administrative sanction could possibly be applied, but not a penalty.
In the PCCICOR there was discussion about the advisability of introducing the principle of strict penal legality,[footnoteRef:26] which we find today set out in the first part of can. 1414 § 1 CCEO: «Only those are subject to penalties who have violated a penal law or a penal precept...».[footnoteRef:27] [26:  	Cfr. «Nuntia» 4 (1977), p. 79.]  [27:  Can. 1321 § 2 CIC speaks instead of violation of the “law or precept” in general, and not only of the “penal” ones.] 

As we know, in the canons on the fundamental rights of the faithful it is established that «the Christian faithful have the right not to be punished with canonical penalties except in accordance with the norm of law» (can. 24 § 3 CCEO = can. 221 § 3 CIC). Since, however, it does not refer to the “penal” law, this wording allows to establish a norm, such as that set out in can. 1399 CIC, which overturns the above-mentioned principle.
This Latin canon, in fact, has introduced a novelty contrary to the principle of penal legality, as it states that
«Besides the cases prescribed in this or in other laws, the external violation of divine or canon law can be punished, and with a just penalty, only when the special gravity of the violation requires it and necessity demands that scandals be prevented or repaired ». 
In Latin law, therefore, the authority could impose a penalty even in the absence of a prior criminal law.
This has given rise to a lively canonical discussion[footnoteRef:28] on the one hand on the necessity of the principle of legality in Penal Law, and on the other on the responsibility of authority in dealing with scandalous and socially harmful cases, not provided for by law. [footnoteRef:29] [28:  	Cfr. J.M. SANCHÍS, Il can. 1399: Alcuni aspetti della sua portata e incidenza nel sistema penale canonico, in AA.VV., Vitam Impendere Magisterio, LEV, Città del Vaticano 1993, pp. 289-295. The PCCICR decided not to apply in Latin Canon Penal Law the civil principle of legality in the strict sense: cfr. «Communicationes» 9 (1977), p. 318; 15 (1984), p. 51.]  [29:  	Cfr. A. CALABRESE, Diritto penale canonico, LEV, Città del Vaticano 20063, p. 347.] 

The non-inclusion in the CCEO of a canon parallel to can. 1399 CIC made it possible to avoid the doubts and uncertainties it aroused. In the Eastern Code, therefore, the principle of penal legality is more stringent than it is in the Latin Code. According to some authors, however, the strict adherence of the CCEO to this principle entails some disadvantages, because it is not always possible to foresee all the violations of divine and ecclesiastical laws that can cause serious scandal.[footnoteRef:30] This problem, however, is tackled by CCEO can. 1406 § 2, which states that [30:  	J. PAMPARA, Characteristic Features of Penal Laws in the Code of Canon law of the Eastern Churches, in «Justitia» 2 (2011), pp. 267-294 (qui 283).] 

«A warning containing the threat of penalties by which the hierarch sanctions a non-penal law in individual cases, is equivalent to a penal precept». 
As we know, the penal precept is a kind of penal norm, and therefore if, despite the admonition with menace of punishment, the subject perseveres in the illicit attitude, the authority can proceed to the imposition of the penalty (cf. CCEO can. 1407 § 3).[footnoteRef:31] [31:  	«The juridical logic leads us to affirm that for the violation of a non-penal law a penal sanction cannot be imposed; this will be possible only when the non-penal law has become a penal law by virtue of the monitio»: G. DI MATTIA, La normativa di diritto penale nel “Codex Iuris Canonici” e nel “Codex Canonum Ecclesiarum Orientalium”, in K. BHARANIKULANGARA (a cura di), Il Diritto Canonico Orientale nell’ordinamento ecclesiale, LEV, Città del Vaticano 1995, pp. 191-210 (here p. 204). My translation.] 

[bookmark: _Toc431102150][bookmark: _Toc54493596][bookmark: _Toc54493784][bookmark: _Toc75274919]5. The absence of latae sententiae penalties in the CCEO
Latin canon law distinguishes between ferendae sententiae penalties and latae sententiae penalties (can. 1314 CIC). Eastern Canon Law, on the contrary, cannot admit latae sententiae penalties, because the main medicinal character of the penalty requires that, before prescribing the medicine, the disease be diagnosed, something that could not be done if the penalty were applied automatically. As we have seen, this orientation was already present in the Guiding Principles for the revision of the Eastern Code.[footnoteRef:32] [32:  	Cfr. «Nuntia» 3 (1976), p. 5.] 

In Eastern Penal Law, therefore, every penalty must be imposed by means of a penal trial or an extrajudicial administrative procedure (cf. can. 1402 CCEO), and does not bind the offender until after the sentence or the decree of conviction (can. 1408 CCEO). Obviously, however, it is provided that the Roman Pontiff or the Ecumenical Council can establish latae sententiae penalties also for the Eastern faithful.[footnoteRef:33] [33:  	Cfr., e.g., JOHN PAUL II, Ap. Const. Universi Dominici Gregis, 22 febbraio 1996, nn. 58, 78, 80, 81, in AAS 88 (1996) pp. 305-343.] 

[bookmark: _Toc75274920]6. Other “minor” differences between Latin and Eastern Catholic Penal Law
a) can. 1404 § 1 CCEO states that «in the matter of penalties, the more benign interpretation is to be followed.» The canon is not reflected in the CIC of 1983 but is similar to can. 2219 § 1 of the CIC of 1917, and constitutes an already acquired interpretative principle. The § 2 of the Eastern Canon also prohibits analogical interpretation for the imposition of penalties. Although it has no direct parallel in the CIC of 1983 (but so in can. 2219 § 3 of CIC of 1917), this principle still exists in Latin discipline by virtue of cc. 18 and 19 CIC.
b) can. 1407 § 1 CCEO states that, before inflicting a penalty, the Hierarch must admonish the offender at least once, so as to give him time to repent. The parallel can. 1341 CIC states that, in order to initiate a judicial or administrative penal procedure, it must be held that the admonition is ineffective. Unlike the Eastern one, however, Latin law also provides for latae sententiae penalties, which are imposed without prior admonition, as it is understood implicit in the law itself. In the CCEO the rule concerns all crimes whose nature allows such a warning to be made, and the Hierarch is to decide which of them fall within this type. The Eastern canon does not contain an invalidity clause (under can. 1495 CCEO, therefore, the application of the penalty would be valid even without prior admonition), while can. 1347 § 1 CIC requires prior admonition for validity, in the event that the penalty to be imposed is a censure (i.e. an excommunication, an interdict or a suspension). The CCEO, in any case, also provides for cases in which the admonition is part of the very fact of the crime (cf. cc. 1436-1438, 1446), so that, in the absence of it, the crime would not exist, and therefore the possible imposition of the penalty would not be valid.
c) According to the Eastern Code, the particular law established by the lower legislator could add, for a delict established by common law, even the penalty of dismissal from the clerical state, because can. 1405 § 2 CCEO does not contemplate the limitation laid down in that regard by can. 1317 CIC.
d) Can. 1412 § 1 of CCEO states that «one who is bound by the law or a precept is also subject to the penalty attached to it.» In the CIC this indication is omitted, probably because it was considered obvious, but in Eastern law it was appropriate to make it explicit because of the variety of personal jurisdictions on the same territory.
e) Since it does not contemplate the distinction between medicinal and expiatory penalties, Eastern Law provides that the penalty is not extinguished by its simple “expiation”, but always and in any case by remission granted by the competent authority, who, as far as possible, must not deny it if in his judgment the offender is sincerely repentant and has repaired the scandal and damage (cf. can. 1424 CCEO). The CCEO, however, also indicates two cases in which it is possible to determine the exact duration of a punishment (see cc. 1402 § 2 and 1431). It is not clear, though, how, once the established time has elapsed, it can be extinguished without the intervention of the authority.
f) Latin law distinguishes between the remission of penalties in the external forum and the remission of penalties in the internal forum.[footnoteRef:34] Normally the remission takes place in the external forum, because usually the penalty has a public character. The CIC, however, also provides for remission (both sacramental and extra-sacramental) in the internal forum, especially for latae sententiae penalties not declared nor disclosed, so that the juridical effects remain in the private sphere, and are not known in the external forum (cf., for example, cc. 508; 566 § 2; 976; 1355 § 2; 1357). On the contrary, remission in the internal forum is not provided for by CCEO, especially since, as has been said, in Eastern Penal Law there are no latae sententiae penalties. The Dicastery of the Holy See competent for remission in the internal forum is the Apostolic Penitentiary. [34:  For the distinction between external and internal forum, cf. can. 130 CIC and can. 980 CCEO.] 

So far my presentation of the Penal System in the Eastern Churches, surely there are still many things to be explored, but I think that for now it is enough to open a further discussion. 
Thank you very much.
